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SENTENCING NOTES OF JUDGE P A CUNNINGHAM 

 
 

[1] Yasir Mohib faces three charges.  That all arise out of one incident on 

23 May 2015.  The victim is his legal wife and the summary of fact reads as follows.  

I should first explain that Mr Mohib is of the Muslim religion and he has a second 

wife through a religious ceremony, and in the Muslim religion it is part of their 

culture that a man can have more than one wife.  So he has one legal wife, with 

whom he has three children, the victim in this offending, and a second wife who has 

come into the picture much later. 

[2] On the evening of 23 May last year Mr Mohib and both of his wives were 

watching a movie.  The summary reads that the victim asked why he was holding his 

second wife’s hand and not hers.  The word in the summary is “mistress” but I am 

now clear that to Mr Mohib she is his second wife.  The second wife left the room 

and when this happened Mr Mohib slapped his first wife across the face with an 



 

 

open palm and punched her multiple times with a closed fist.  He then said, “We’ll 

finish this after the movie, don’t say a word.” 

[3] The second wife came back into the room and the three continued to watch 

the movie.  When it had finished the second wife left the room again and Mr Mohib 

also left the room, picked up a hammer and came back to the victim saying, “This is 

for you,” and then hit her raining multiple blows on her arms and legs.  I have looked 

at the photographs and it seems to be the right thigh and the right arm and there are 

nasty bruises indeed on her right leg and one on her right arm.  She did not have to 

seek medical attention or chose not to. 

[4] She filled out a victim impact statement in October last year in which she 

said that she lied about the hammer but Mr Mohib has pleaded guilty on the basis of 

the summary of fact.  Certainly you would have to punch somebody very hard to 

cause that kind of bruising without a weapon.  There is a more recent victim impact 

statement from her in which she describes Mr Mohib as a loving and caring person 

and a great father who does his best to provide for his family.  She describes their 

marriage as a love marriage, and Mr Mohib has given evidence today and explained 

and they met while they were both in Australia, and in fact married without her 

family’s blessing.  She says that she is aware that he has applied for a discharge 

without conviction and she would very much want the same for him.  She expresses 

concern that if he is not granted a discharge without conviction the children and she 

will be left alone with no one to support them.   

[5] When she wrote this letter she was living apart from Mr Mohib because of 

his bail conditions and she was wanting him to come home.  She referred to the 

counselling that they had with a Muslim scholar.  They have had counselling with 

him together, and she has had separate counselling and Mr Mohib has had separate 

counselling with the joint counsellor.  She says, “In this time I have noticed changes 

in our relationship becoming stronger.”  She describes difficulties emotionally and 

financially since this incident happened for the whole family. 

[6] I am first dealing with an application for a discharge without conviction.  It is 

opposed by the police essentially on two bases.  Firstly, that this was a very serious 



 

 

assault and, secondly, that the case law supports that on these sorts of applications 

that where the consequences of a conviction are the outcome of an immigration 

process that it is better for Immigration to deal with the matter rather than the Court 

to intervene and impose a discharge without conviction, for example,  

Liang v Police HC Wellington AP38/02, 16 April 2003, Zhao v Police [2014] NZHC 

3121 and Zhang v Ministry of Economic Development HC Auckland 

CRI-2010-404-0000453, 17 March 2011.   

[7] As Asher J said in Zhang v Ministry of Economic Development case: 

“The Courts must assume that immigration authorities will behave fairly and 
rationally, and it would be unfair and irrational to punish her for this highly 
public event as distinct from her limited error in wrongly filling in the 
forms.” 

It is the first part of that quote that is important.   

[8] For Mr Mohib, Ms Fitzgibbon acknowledges that this is serious offending.  

However, she also points to the serious consequences not only for Mr Mohib but also 

for his family.   

[9] Mr Mohib has sworn an affidavit in support of his application to be 

discharged without conviction and he has also given oral evidence today essentially 

to expand on some areas that were not adequately covered in the affidavit.   

[10] He is 31 years of age and has no previous convictions.  He was born in 

Pakistan and he met his wife, the victim, in Australia and they married in 2009.  He 

did not work in Pakistan but he completed a degree in commerce while there.  He 

clearly comes from a middle class family telling me his father is a subject specialist, 

which I take to mean he is a teacher of some sort, his uncle is a chief justice of 

Azad Kashmir and another uncle is a member of the Board of Revenue.  His brother 

is in the army in Pakistan.  He describes his family as educated and respectable. 

[11] He says that he would never want to be separated from his wife, who is the 

victim in this matter, and he would never want to be separated from his three young 

children whom he clearly loves.   



 

 

[12] Since he came to New Zealand he has had three jobs.  The first was working 

for a property management company, managing commercial buildings in Auckland 

City and his job there was to co-ordinate work on the buildings and access cards and 

matters of that nature.  He then worked at the Ports of Auckland as a security 

supervisor for a year and a half.  He then started his own business as a meat 

wholesaler and had 27 clients.  He had to close down the business five to six months 

ago after his work visa was not renewed. 

[13] He told me a little bit about the counselling that they, meaning he and the 

victim, have had.  While acknowledging to an outsider that it might look like she 

was jealous, his view of it and he says his wife’s view of it is that in the background 

there was a lot of tension about her family’s opposition to their marriage.  He tells 

me that since this incident and during the counselling they have reached a better 

understanding about that, but I must say I was rather saddened to hear that she has 

now cut off contact with her family.  However, she would not be the first woman of 

many, many cultures to have to choose between her family and her husband.   

[14] He has also told me that his wife, his legal wife and the victim in this matter 

was involved in his decision to take a second wife, a woman who was from a family 

with which they were friendly.  He gave evidence that it was his first wife who 

approached the second wife’s family about whether she would become Mr Mohib’s 

second wife.  She is a New Zealand citizen.  He describes his two wives like sisters 

and the picture that I have is that the whole family works well together.   

[15] He also gave evidence about their current situation which is that because he 

no longer has work visa, they are managing from the income that his wife gets from 

the Government.  He says it is $600 plus a week but $500 of that goes on rent.  He 

gave evidence that because of renovations being undertaken to the rented house in 

which the family live, that in two weeks’ time the family will have to leave this 

property and find alternative accommodation. 

[16] I turn to the immigration issues.  There is an affidavit from a Mr Laurent who 

has had 15 years’ experience in the immigration area.  He tells me what Mr Mohib 

has been able to tell me, namely that Mr Mohib is currently here without a visa to be 



 

 

in New Zealand although he does have an application for residence, progress of 

which is halted because of this Court case.  He also tells me that if Mr Mohib is 

convicted then he will have to apply for a character waiver to remain living in New 

Zealand.  If Mr Mohib is unsuccessful in getting permanent residence and/or any 

other visa, then he has a right of appeal from that decision and he also has a right to 

appeal directly to the Minister of Immigration if all of that fails. 

[17] I notice that the factors that are taken into account by Immigration in this area 

include whether the applicant has any immediate family lawfully and permanently in 

New Zealand and whether the applicant has some strong emotional or physical tie to 

New Zealand, and I would have thought that Mr Mohib has more evidence to offer to 

support both of those contentions than most people given that he has two religious 

wives in New Zealand, one legal wife and he has three New Zealand children. 

[18] He has told me that if he does not get residence status in New Zealand or he 

is deported from New Zealand, he will have to return to Pakistan and the whole 

family will have to go with him because he does not intend to be separated from 

them.  He says in his affidavit that their prospects in Pakistan will be difficult in 

terms of work, income and no doubt the future prospects for the children. 

[19] I now come to assess the gravity of the offending.  The slap across the face 

and the punches of the head could be seen as a spontaneous reaction to the situation 

on the evening of 23 May 2015.  Unfortunately, that is the kind of thing that we see 

in the Family Violence Court all the time.  Were it just that assault the decision for 

me would be easy.  Having said that, I think sergeant would say that she would want 

Mr Mohib to do a Court approved Stopping Violence programme.  And while I agree 

with that I can understand why a different course was taken in this case, and I should 

say that the course that was taken arose out of restorative justice conference which 

Mr Mohib and the victim attended.  One of the facilitators of that course was of the 

view that it would be better for them to have culturally appropriate counselling from 

someone at a Mosque.   

[20] However, the next aspect of the incident which was, “We will finish this 

later,” and then going and fetching a hammer after the movie was over and the 



 

 

injuries inflicted have led to the charges of threatening to injure and assault with a 

weapon.  The initial assault, the slaps and punches, is covered by a charge under s 

196 Crimes Act 1961 assault. 

[21] So, the aggravating features are the premeditation, the fact that there were 

punches to the head and the bruising or injuries that resulted.  I counted five bruises 

to the right thigh and one to the right arm.  I agree with the aggravating feature 

identified by the police that the response was disproportionate to what happened. 

However, although there was bruising there were no broken bones or anything of 

that nature and when she was pleading with him to stop he did stop.   

[22] The following factors, in my view, reduce the seriousness of the offending 

and they are the early guilty plea, the fact that Mr Mohib has attended a restorative 

justice conference, including at which he apologised, and the counselling that he has 

attended. 

[23] I now am required to assess the direct and indirect consequences of a 

conviction.  There are the obvious immigration consequences.  In all of the cases put 

before me by the police there were none where there were three children involved. 

And, here, we have, as he sees them, two wives, one of whom, that is the victim, 

comes from Fiji but she is a New Zealand citizen and his second religious wife who 

is also a New Zealand citizen.  Something that I did not know until today, is that the 

current circumstances of this family are pretty dire with $500 a week going on rent.  

That leaves less than $200 a week for the entire family to live on.  That is three 

adults and three children.  There has got to be a significant level of financial 

deprivation occurring in this family right now and it has been for five or six months 

since Mr Mohib stopped working.  There is also an immediate need for the family to 

move because of the building work that is about to take place by the landlord.   

[24] An indirect consequence from the conviction of Mr Mohib would be the 

impact on these two women and these three children in the sense that there will be 

ongoing uncertainty until immigration issues are resolved.  In my view, there is a 

somewhat desperate need for Mr Mohib to start working again to support not only 

himself but these two women and his three children.  For that reason, I do find the 



 

 

direct and indirect consequences wholly out of proportion to the gravity of what 

occurred here. 

[25] In relation to whether or not I exercise my discretion I know that Mr Mohib 

has been back living with the family since November last year.  So that is five 

months, and there has been no further offending.  I had considered whether or not 

what I should do is make this a conditional discharge and require Mr Mohib to 

undergo a Court approved Stopping Violence programme, but that will simply 

impede his immigration and work visa issues because he will not be discharged 

without conviction and until a stopping violence programme is completed that is 

going to take four or five months, and, for that reason, I have decided not to.  

[26] On all charges, you are discharged without conviction, Mr Mohib. 

[27] The convictions entered on 29 September 2015 when guilty pleas were 

entered are reversed.  

 
 
 
 
 
 
P A Cunningham 
District Court Judge 
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